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INTERIM  DECISION  #4 

From  the  outset  of  the  hearing  in  this  case,   there  have  been 
questions  about  the  scope  and  extent  of  the  issues  raised  in  this 
human  rights  complaint.     Mr.  Hart,   counsel  for  the  Commission, 
has  argued  that  the  whole  of  the  Respondent's  workplace  "Alcohol 
and  Drug  Policy"  should  be  examined  to  determine  whether  it 
violates  the  Human  Rights  Code.     Mr.   Campbell,   counsel  for  the 
Respondent,  has  argued  that  the  inquiry  should  be  limited  to  the 
portions  of  the  Policy  which  relate  specifically  and  individually 
to  the  complainant,  Mr,  Entrop .     In  earlier  interim  decisions  on 
this  case  I  ruled  that,  given  the  complexity  of  the  issues,  the 
hearing  should  proceed  with  a  "phased"  approach,  beginning  first 
with  an  inquiry  into  Mr.  Entrop ' s  individual  situation.     To  the 
extent  that  Mr.  Entrop ' s  employment  situation  necessitated  an 
inquiry  into  larger  legal  questions  about  the  features  of  the 
"Alcohol  and  Drug  Policy"  as  a  whole,   these  would  be  dealt  with, 
as  required,   after  the  initial  phase  was  completed. 

All  of  the  parties  agreed  that  the  first  phase  of  the 
hearing  would  require  an  examination  of  the  implications  of  Mr. 
-Entrop ' s  past  alcohol  abuse  problem.     In  accordance  with  the 
preliminary  rulings,   all  of  the  parties  conceded  that  it  would  be 
relevant  to  examine  the  circumstances  under  which  Mr.  Entrop  made 
the  decision  to  disclose  information  to  his  employer  about  his 
past  alcohol  dependency.     All  conceded  that  it  would  also  be 
relevant  to  inquire  into  the  circumstances  under  which  Mr.  Entrop 
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was  initially  removed  from  his  position  as  Senior  Operator  at 
Imperial  Oil,   and  the  process  by  which  he  was  subsequently 
reinstated  to  that  position  under  specified  terms,   conditions  and 
undertakings . 

Disagreement  surfaced  again,   however,  when  Mr.   Entrop ' s 
counsel,  Mr.  Andrew,   introduced  evidence  that  his  client  had  a 
long-standing  medical  problem  relating  to  a  knee  injury.  Mr. 
Entrop 1 s  knee  condition  had  necessitated  a  series  of  operations, 
resulting  in  medically-documented  absences  from  work.     To  deal 
with  the  pain  associated  with  the  knee  condition,  Mr.  Entrop ' s 
physician  had  prescribed  pain  killing  medication.     One  of  the 
ingredients  in  the  prescription  was  codeine,   a  drug  specifically 
targeted  under  the  employer's  "Alcohol  and  Drug  Policy."  Mr. 
Andrew  argued  that  in  order  to  deal  with  Mr.  Entrop ' s  specific 
situation,   the  scope  of  the  inquiry  needed  to  be  widened 
immediately  to  include  aspects  of  the  Respondent's  Policy  which 
touched  upon  random  testing  and  prescription  drugs. 

In  the  earlier  preliminary  rulings  I  recognized  that, 
depending  on  the  nature  of  the  evidence  adduced,   an  inquiry  into 
Mr.  Entrop ' s  individual  circumstances  might  necessitate  a  broader 
examination  into  certain  wider  aspects  of  the  Policy.  Evidence 
has  now  been  presented  about  Mr.   Entrop ' s  injured  knee,   and  his 
use  of  a  prescription  drug  containing  codeine.     The  question,  is 
whether  this  functions  to  expand  and  refocus  the  hearing  to 
consider,   in  addition  to  the  aspects  of  the  Policy  which  deal 
with  alcohol  abuse,  aspects  which  deal  with  employee  drug  use  and 
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random  testing. 

Counsel  representing  all  three  parties  made  thorough  and 
detailed  submissions  on  this  matter.     The  argument  was  framed  as 
a  question  of  standing,  with  the  specific  issue  being  Mr. 
Entrop ' s  personal  standing  to  complain  about  aspects  of  the 
Policy  which  dealt  with  drug  use  and  random  testing.     Also  in 
debate  was  whether  it  was  proper  in  the  particular  circumstances 
of  this  case  to  issue  a  ruling  on  standing  at  this  early  stage  of 
the  hearing. 

The  Supreme  Court  of  Canada  has  ruled  in  Minister  of  Finance 
of  Canada  v.   Finlav  (1986),   33  D.L.R.    (4th)   321  at  323  that  "it 
is  a  matter  of  judicial  discretion"  when  to  make  a  ruling  on 
standing : 

...it  is  a  matter  of  judicial  discretion,  having  regard 
to  the  particular  circumstances  of  a  case,  whether  to 
determine  the  question  of  standing  with  final  effect  as 
a  preliminary  matter  or  to  reserve  it  for  consideration 
on  the  merits . 

The  Supreme  Court  listed  the  factors  to  be  taken  into  account  at 
328  : 

It  depends  on  the  nature  of  the  issues  raised  and 
whether  the  court  has  sufficient  material  before  it,  in 
the  way  of  allegations  of  fact,   considerations  of  law, 
and  argument,   for  a  proper  understanding  at  a 
preliminary  stage  of  the  nature  of  the  interest 
asserted. 

Based  on  this  analysis,   it  would  be  premature  for  the  board 
to  make  a  final  decision  on  standing  at  this  stage  in  the 
evidence.     In  earlier  rulings,    it  has  been  established  that  this 
hearing  should  proceed  by  stages.     Although  the  evidence 
concerning  Mr.  Entrop ' s  knee  and  his  use  of  prescription  medicine 
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containing  codeine  presents  a  new  direction  in  this  case,   it  has 

ot  caused  me  to  alter  my  views  about  the  propriety  of  proceeding 
with  a  phrased  approach.     This  complaint  raises  a  series  of 
highly  complex  issues,   and  apparently  represents  the  first  such 
inquiry  in  this  jurisdiction.     We  have  already  begun  the  initial 
phase  of  the  hearing  with  evidence  on  the  merits  from  several 
experts  who,   in  light  of  my  earlier  rulings,  have  restricted 
their  testimony  to  matters  related  to  the  alcohol  aspects  of  the 
Policy. 

Furthermore,  we  have  only  begun  to  hear  the  evidence  which 
will  be  adduced  on  the  merits  as  it  relates  to  the  first  phase. 
Counsel  for  the  Commission  has  already  made  a  variety  of 
submissions  to  the  effect  that  the  evidence  it  intends  to 
introduce  in  the  first  phase  will  necessitate  broadening  the 

^^rocus  of  the  inquiry  into  a  wider  examination  into  random  drug 

testing.     Counsel  for  the  Commission  has  claimed  that  many  of  the 

^^^Lssues  raised  in  the  first  phase  of  the  hearing  are  inextricably 
linked  to  the  "fundamental  themes  and  undercurrents"  that  inform 
the  Policy  as  a  whole.     He  has  argued  that  the  legislative 
remedial  authority  under  the  Code  will  require  the  board  to 
examine  provisions  of  the  Policy  beyond  the  specific  alcohol- 
related  sections  that  have  comprised  our  initial  focus.  These 
arguments  will  also  factor  into  the  ultimate  decision  of  whether 
to  rule  that  Mr.  Entrop  has  standing  to  pursue  the  larger 
dimensions  of  the  "Alcohol  and  Drug  Policy."     The  strengths  and 
weaknesses  of  these  arguments  will  not  be  fully  apparent  until  we 
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conclude  with  the  first  phase  of  the  hearing. 

Consequently,    in  my  view  this  is  a  case  in  which  it  is 
advisable  to  reserve  on  the  matter  of  standing  for  the  present. 
I  would  prefer  to  make  this  ruling  at  the  conclusion  of  the  first 
phase  of  this  hearing,  when  the  full  implication  of  all  of  the 
evidence  adduced  at  the  initial  stage  becomes  clearer.     In  the 
meantime,    I  already  have  the  benefit  of  the  extensive  and  able 
arguments  made  by  counsel  on  the  relationship  of  Mr.  Entrop ' s 
knee  and  prescription  medication  to  the  matter  at  hand.  Counsel 
will,   of  course,  have  an  opportunity  at  the  close  of  the  first 
phase  of  the  hearing  to  supplement  these  arguments,   if  necessary. 

Counsel  for  the  Commission  expressed  concern  that  this 
hearing  might  evolve  into  a  multiplicity  of  phases,  should  I  rule 
as  I  have  in  this  decision.     In  response,   I  would  note  that  it  is 
by  no  means  apparent  to  me  that  by  making  this  ruling,   it  will 
necessarily  follow  that  the  matter  of  Mr.  Entrop 's  knee  and  his 
prescription  medication  warrants  a  separate  phase  in  and  of 
itself.     To  the  extent  that  this  new  evidence  may  raise  matters 
which  ultimately  require  examination  of  the  drug-related 
provisions  of  the  Policy  and  the  random  testing,   this  can  quite 
likely  be  combined  with  phases  already  anticipated  by  the  parties 
and  the  board. 

There  remain  two  outstanding  issues.     Counsel  for  the 
Commission  sought  to  call  as  a  witness  Mr.  Terry  Evers,  another 
employee  of  the  Respondent,  who  had  served  as  an  elected  employee 
representative  of  the  Joint  Industrial  Council  at  the  Sarnia 
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Refinery  of  Imperial  Oil.     Mr.   Evers  had  apparently  been  directly 
involved,   as  an  employee  representative,    in  the  extended  policy 
development  process  which  preceded  the  implementation  of  the 
"Alcohol  and  Drug  Policy."     Counsel  for  the  Commission  proposed 
to  question  Mr.   Evers  about  the  role  of  the  Sarnia  Refinery 
employees  in  the  process,   and  alternative  policies  which  were 
considered  and  abandoned  prior  to  the  ultimate  implementation  of 
the  "Alcohol  and  Drug  Policy."     Mr.  Hart  argued  that  this 
evidence  would  be  relevant  when  it  came  time  to  assess  whether 
the  "Policy"  was  reasonable,   effective,   and  promulgated  in  good 
faith  on  the  basis  of  sufficient  objective  evidence.     Counsel  for 
the  Respondent  objected  to  the  calling  of  this  witness  for  this 
purpose  at  this  time. 

In  my  view,   the  Commission  is  premature  in  seeking  to  call 
Mr.   Evers  as  a  witness  at  this  time.     We  are  still  at  the  stage 
of  the  hearing  in  which  we  are  attempting  to  determine  the 
threshold  question  of  whether  Mr.  Entrop ' s  rights  have  been 
infringed.     The  Respondent  has  not  yet  led  any  evidence  regarding 
its  efforts  to  accommodate  the  complainant  under  s.17  of  the 
Code.     The  Commission  should  wait  until  the  completion  of  the 
Respondent's  defence,  when  there  will  be  full  and  ample 
opportunity  for  it  to  call  reply  evidence,   including  testimony 
from  Mr.  Evers,   if  necessary. 

The  final  matter  concerns  Mr.  Hart's  outstanding  request  for 
a  ruling  on  the  production  of  certain  documents  relating  to  the 
history,  development,   implementation  and  cost  of  the  Respondent's 
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"Alcohol  and  Drug  Policy."     This  documentation  also  relates  to 
matters  which  will  go  to  the  Respondent's  defence  to  this 
complaint.     However,   it  does  not  appear  to  be  premature  to  order 
the  production  of  these  documents  at  this  point.     In  its  opening 
argument,   counsel  for  the  Respondent  declared  its  intention  to 
furnish  a  defence  under  s.17.     Counsel  for  the  Commission  and  the 
Complainant  will  require  access  to  these  documents  in  order  to 
prepare  properly  for  cross-examination  of  the  Respondent's 
witnesses.     The  items  listed  as  follows  shall  be  produced  by  the 
Respondent : 

Subpoena  dated  3  August  1994:   Para.   2(a),   2(b),   2(c),  2(d), 
2(e),    2(h),   2(i).     Para.   3.     Para.  4. 

Subpoena  dated  13  September  1994:  Para,    (a),    (b),    (c),  (e). 

This  production  relates  solely  to  "Phase  I"  of  this  hearing,  and 
consequently  all  documents  listed  above  are  required  only  insofar 
as  they  relate  to  the  alcohol  provisions  of  the  Policy,  and 
matters  directly  in  issue  in  Phase  I. 


5  December,  1994 
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Constance  Backhouse 
Chair,  Board  of  Inquiry 


